
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Register 



R. T. W. Duke, Jr., Editor- 
Beirne Stedman, Associate Editor. 



Ixmumd Monthly at $6 pmr Annum. Single Sumbmr; SO cmnt*. 

All Communications should be addressed to the publishers 

It must always be a source of pride for the members of the 
Albemarle Bar to realize how many great men have gone from 

its ranks. It has never been a large 

The Albemarle Bar. Bar, being larger now than at any 

(Conclusion.) time in its history, and yet a roll call 

develops that it has furnished more 

distinguished men to the service of the Government than any Bar 

in the State of its size and we might safely say from any Bar of 

its size in the United States. 

It has given one President to the United States — Thomas Jef- 
ferson. It has given two Governors to the State — Thomas Jef- 
ferson and T. W. Gilmer; and a Governor to the State of 
Mississippi — George Poindexter. It has given one Lieutenant- 
Governor — Shelton F. Leake. It has given two Speakers to the 
House of Delegates — Hugh Nelson and T. W. Gilmer. It has 
given to the United States Senate from Virginia three Senators — 
John Walker, Wm. C. Rives and Thomas S. Martin. To the 
same body it has given John Breckenridge, Walter Leake, Jesse 
Wharton and George Poindexter from other States. It has 
given one Senator to the Confederate States Senate — J. W. C. 
Watson, and it has given one Secretary of War to the Confed- 
erate States — George W. Randolph, and one Secretary of the 
Navy to the United States — T. W. Gilmer. It has given two At- 
torney-Generals to the United States— John Breckenridge and 
William Wirt. It has given as foreign ministers — William C. 
Rives to France and Hugh Nelson to Spain. It has given the 
following members of Congress — W. W. Irving, Francis John- 
son, Isaac Coles, Hugh Nelson, T. W. Gilmer, Wm. C. Rives, 
Shelton F. Leake, Roger A. Pryor and R. T. W. Duke. From 
its ranks have gone two Chancellors of the State — Dabney Carr 
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and William Wirt. It has given to the Virginia Supreme Court 
of Appeals two Judges — Wm. J. Robertson and R. R. Prentiss. 
It has given to the United States District Bench two Judges — 
Hugh Nelson and Alexander Rives. 

It was represented in the War of the Revolution by John 
Walker, who was the confidential aid of Washington, and Thomas 
Walker, Jr., who was a Captain in the Virginia line ; and by John 
Harvey. Its record in the Civil War and the late war is one of 
which any association may be proud. 

At the breaking out of the Civil War there were thirteen mem- 
bers of the Bar. Every one of them, except one in civil service, 
and the others beyond military age, volunteered. Judge Rob- 
ertson was upon the Supreme Court of Appeals. E. R. Watson, 
John B. Spiece and H. M. Magruder were all beyond military 
age. James D. Jones entered the service but was invalided. The 
others who entered the Confederate service are as follows : John 
L. Cochran, Captain; R. T. W. Duke, Colonel; Wm. T. Early, 
Captain; Benjamin Darneille, Major; Burrill W. Sneed; St. 
George Tucker, Lieut. Colonel ; and Wm. M. Wade. 

The following who served in the Confederate Army were 
members of the Albemarle Bar after the close of the War: Wm. 
L. Cochran, Major; W. H. Crank; Wm. R. Duke; C. D. Fish- 
burne; Mason Gordon, Lieut.; Jas. B. Gilmer; L. T. Hanckel; 
George Perkins; O. Rierson; Bennett Taylor, Colonel; Jefferson 
R. Taylor; J. R. Wingfield; M. Woods, Lieut.; and Thomas S. 
Martin. 

Those who had been members of the Albemarle Bar but left 
its ranks before the Civil War were: J. D. Imboden, Major- 
General ; John S. Mosby, Colonel; Roger A. Pryor, Brigadier- 
General; John B. Peyton; and Meriwether Lewis Randolph. 

Those who volunteered for the World War from the Bar were 
as follows: John S. Battle; Albert S. Boiling, Lieut.; J. C. 
Brooks, Lieut. ; Wm. Eskridge Duke, Lieut. ; John S. Graves, 
Major; George Gilmer; T. S. Halstead, Lieut.; G. C. Miller, 
A. P. Walker, H. W. Walsh and L. W. Wood. 

Of these J. C. Brooks, Wm. Eskridge Duke, George Gilmer, 
and G. C. Miller served in France with the American Expedi- 
tionary Forces. 
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The following volunteers in the World War have become 
members of the Albemarle Bar since the war: Thomas J. 
Michie, Lieutenant ; David J. Wood, Ensign in the Flying Corps ; 
E. V. Walker, Lieutenant, all three of whom served with the 
American Expeditionary Forces in France. 

As a matter which in future years may be of historical inter- 
est I append to this article the names of the present members of 
the Albemarle Bar, in the order of their seniority: R. T. W. 
Duke, Jr., R. H. Wood, C. W. Allen, John S. White, George E. 
Walker, W. F. Long, E. O. McCue, L. T. Hanckel, Jr., J. F. 
Minor, R. A. Watson, Claude R. Yardley, W. Allan Perkins, W. 
Gilmer Dunn, W. E. Fowler, R. C. Walker, Homer Richey, H. 
W. Walsh, W. O. Fife, A. L. Pitts, A. S. Boiling, C. D. Shackel- 
ford, George Gilmer, A. P. Walker, Garland McNutt, L. W. 
Wood, John S. Battle, J. Callan Brooks, Lemuel F. Smith, T. J. 
Randolph*, C. E. Gentry, John Graves, J. P. Grove, W. Esk- 
ridge Duke, E. V. Walker, T. J. Michie, David J. Wood. 

It has been a great pleasure to the writer to compile these 
sketches of the Albemarle Bar, and he counts the labor well spent 
if he can preserve to the future the memory of the men who 
made this Bar so illustrious. He concludes with the sincere hope 
that the Bar may in the future produce as great men as in the 
past. He trusts that these sketches may lead members of other 
bars to perform for the members of their own bars what he has 
done for his own. The Law Register most cheerfully opens its 
pages to the history of any one of the Virginia bar. 



It is with much pleasure that we publish in this number an 
article by Thomas W. Shelton of the Norfolk Bar. 

We have always been of the opinion 

Mechanic's Liens, that the simplification of the Mechanic's 

Lien Law is a matter of great importance 

and whilst we have not sufficiently digested Mr. Shelton's article 

to be able to give it as full treatment as we would like, we believe 

*Col. Thomas J. Randolph qualified in Norfolk in 1892. but settled 
in Charlottesville some years after. 



358 8 VIRGINIA LAW REGISTER, N. S. [ Sept., 

that it ought to put the profession to thinking and carrying out 
as far as possible the purpose aimed at by Mr. Shelton, that is, 
the simplification of our Hen laws so as to have as little trouble 
and expense as possible, and we invite, indeed we urge, a full 
discussion of this question at the hands of the Bar. 



The Hon. R. Walton Moore gives us in this number of the 
Register some valuable suggestions as to dissenting opinions. 

We have grave doubts as to whether 
Dissenting Opinions it would be possible to have any legisla- 
Again. tion on this subject. This is not the 

first time that it has been discussed, for 
the Hon. R. M. Hughes of Norfolk, Virginia, as the head of 
the Committee on Legislation and Law Reform, some years ago 
twice reported quite ably on this subject. We are inclined to 
think that it is one to which the Judges themselves should give 
consideration. 

We do not find that the Judges of our State Court dissent in a 
great many cases, but it seems to be a growing practice in the 
United States Supreme Court. For instance, out of the eight 
cases reported in the July 15th number of the U. S. Supreme 
Court Advance Opinions, there are four cases in which Judges 
dissent. . Mr. Justice Brandeis and Pitney dissent' in one ; Mr. 
Justice McReynolds and McKenna in another; and the Chief 
Justice and JJ. Vandevanter and McReynolds dissent in two. 

It sometimes happens, however, that dissenting opinions are 
exceedingly valuable in allowing the profession to view the case 
from different standpoints and as a witty member of the 
Bar once observed : — it is a great consolation to the losing advo- 
cate. 



It is not often that the demeanor of counsel in the lower court 
reaches the Supreme Court and therefore we are not able in most 

instances to get any idea of the way in 
The Conduct of Cases which a case is conducted in court. In 
in Court. — Profes- the case of Mohler v. Commonwealth, 
sional Behavior. tried at Richmond, March 16th, the 

court had occasion to comment upon 
the conduct of a case in the lower court and whilst we do not 
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mean to say that there was justification, certainly upon one side, 
for a good deal of heat and anger, yet it is to be sincerely hoped 
that the profession will take notice of the views of our Supreme 
Court. The bickerings of counsel at the Bar is one of the most 
distressing and humiliating things about the practice of law. It 
sometimes gets so that juries lose entire sight of the merits of 
the case and simply decide between the wordy disputes of two 
lawyers. Sometimes one is to blame — oftener both, but it is to 
be sincerely hoped that the entire profession in Virginia will read 
with care the opinion of the able Judge in the case mentioned. 
We quote: 

"Then there had been a previous trial of the case, and the jury 
had failed to agree. The attorneys for the accused had a 
stenographic report of the evidence taken on that trial, 
and they desired the transcript which had been made at the 
coroner's inquest, while the prosecutor desired that which 
hsd been made at the first trial. Each refused to furnish 
the other with these documents. There was a wordy con- 
troversy growing out of this, in which a personal difficulty 
was threatened, which if not unseemly, was certainly lack- 
ing in that courtesy which should always characterize pro- 
ceedings in court for the investigation of the truth. Such 
bickerings needlessly consume the valuable time of the 
court, as well as that of the jurors and witnesses whose at- 
tendance is enforced. They justify, in some measure, the 
criticisms of the administration of justice, and hinder the as- 
certainment of the truth by diverting the attention of the 
jury from the evidence from which alone the issues of fact 
presented must be by them determined. It is, moreover, 
proper here to emphasize the fact that whatever the char- 
acter of the case, attorneys at law are duly sworn to aid in 
the administration of justice, can never be under any obliga- 
tion to defeat it by withholding any pertinent fact, and only 
by absolute frankness can the appearance of evil be avoided. 
The witnesses had been examined on several occasions, with 
reference to the accusation, and it is a manifest advantage 
to an attorney to have a stenographic copy of the testimony 
previously given so as to elicit all the facts by him deemed 
pertinent. The opposing attorney should not be denied an 
equal advantage. Such transcripts of the evidence previ- 
ously given, when brought into court for use, cease to be 
strictly private property, and opposing attorneys should then 
have equal access thereto. This access is so essential in the 
interest of justice that if the courtesy usually accorded is not 
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sufficient to secure it, and the question is raised during the 
trial for the first time, then the trial court should exercise 
all of its powers to that end. The only condition which an 
attorney possessing such a transcript has any right in ad- 
vance of the trial to impose is to require of the opposing at- 
torney who demands it the amount which is necessary in 
order to pay for a copy thereof. In this case, after this 
angry, unnecessary wrangle, and at the suggestion of the 
court, the transcript was furnished to the attorney for the 
accused ; so that the occurrence does not support the assign- 
ment of error." 

Equally valuable in this case and to the profession is the view 
the court takes of the duty of commonwealth attorneys. In this 
case, the commonwealth's attorney became a witness, a most un- 
fortunate necessity, if it was a necessity and upon this subject 
the court says: 

"While undoubtedly, as a witness, he could testify as to the 
demeanor of the accused, and as to all the facts which he ob- 
served, nevertheless his expressions to Parrent thus re- 
peated to the jury are merely his opinions, and fairly con- 
strued, are the expression of his opinion that the accused is 
guilty, and hence clearly violate the rule prohibiting opinion 
evidence. When one deems it to be his duty to testify in a 
case in which he also appears as an attorney, he is, while a 
witness, subject to all the limitations imposed upon other 
witnesses, and when the prosecuting attorney does so he is 
under the added sanction of his high office, which, while if 
convinced that the evidence justifies a conviction, imposes 
upon him the duty to prosecute vigorously and fearlessly, 
also requires him to respect all of the legal rights of the pris- 
oner. 

"The attorney for the Commonwealth represents the people of 
the State, who, in their collective capacity, are just as anx- 
ious that innocent men shall be acquitted as they are hat 
guilty men shall be convicted. The prosecuting attorney is 
selected for the purpose of representing this sentiment. The 
presumption of innocence attends an accused person at every 
stage of the trial until his conviction, and the prosecuting 
attorney should respect this performance. If, after the tes- 
timony has been presented and in the performance of his 
public duty, he concludes therefrom that he should ask for a 
conviction, it is not only his right, but his duty, to sum up 
the evidence and, in argument, to give to the jury his reasons 
based thereon for his conclusion that it justifies such convic- 
tion. This question ignores these salutary doctrines. It was 
an argument during a period of the trial when he had no 
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right to argue the case, but when his primary duty was that 
of aiding in the investigation and ascertainment of all the 
pertinent facts and presenting them to the jury. If this oc- 
currence stood alone in the case, it is possible that we might 
not consider it ground for reversal, but when considered 
along with all the other contemporaneous facts and circum- 
stances, it creates the conviction that the prisoner was not 
tried in that calm environment which should attend a ju- 
dicial investigation. Whether guilty or innocent, he is en- 
titled to a trial during which his rights are at all times re- 
spected. When the attorney for the accused promptly ob- 
jected to this question, instead of withdrawing it, another 
argument (characterized by the trial judge as 'heated') fol- 
lowed, and when the attorney for the accused said that such 
a question might gravely prejudice his client's interest, the 
court replied: 'There is a possibility in its resulting that 
way.' It seems to us that instead of being followed by such 
a heated argument, the Commonwealth's attorney should 
have immediately withdrawn the question and refrained 
from anticipating his argument to the jury at such an im- 
proper time, and that upon his failure to do this and to make 
a frank acknowledgment of his inadvertence, the court 
should have promptly and explicitly told the jury that it was 
improper." 

The writer has always believed that the Commonwealth's at- 
torney represented the prisoner as much as he did the Common- 
wealth, to the extent that as the prisoner was a citizen of the 
Commonwealth, it was the duty of the attorney for the Common- 
wealth to do nothing which would prejudice the prisoner's rights 
and to carefully abstain from doing anything but presenting the 
side of the Commonwealth fearlessly and impartially, but to the 
full extent required by the merits of the case. It is true that in 
the guardia certaminis the most fair and impartial advocate may 
forget himself but he should never be afraid to confess error and 
to do all in his power to undo any injuries which he may have 
done to the prisoner. 



In the case of Chandler v. Chandler, decided June 15th, 1922, 
a novel question and one of first intention in this State, is passed 

upon by our Supreme Court in a very 
Divorce: Desertion: able opinion delivered by Judge Sims. 
What Constitutes. In this case there was no actual de- 

sertion of the husband on the part of 
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the wife until a few days before the suit was instituted by the 
husband. The preponderance of the evidence showed the wife 
left the home of the husband and rented and occupied a house 
in Washington, D. C, the husband's home being in Alexandria, 
Virginia. The desertion on which an absolute divorce was 
granted was constructive, consisting in the willful withdrawal 
from the husband without just cause or excuse, for more than 
three years prior to the suit, of the privilege of sexual intercourse 
and the continuance of such withdrawal down to the time of 
suit, accompanied by gross neglect of the duties of a wife in at- 
tention to the keeping of the room of the husband and his bed 
in any reasonable condition of cleanliness or comfort, and neg- 
lect of such duties in respect to the meals of the husband. The 
wife was also violently abusive of the husband, charging him 
with adultery during a period of twelve years prior to the three- 
year period, which charges appeared to be groundless, but which 
brought on repeated and numerous quarrels and practically made 
the husband's home a hell. Several personal encounters took 
place between the parties, though the attacks made "by the hus- 
band were slight in nature and tc_k place when he was goaded 
with the charges of adultery. 

Judge West quotes able and convincing authority that the mere 
withdrawal of sexual intercourse, without just cause or excuse, 
constitutes willful desertion. 1 Bish. on Mar. & Div. (6th ed.), 
sees. 779, 782, and Whitfield v. Whitfield, 89 Ga. 471 ; Axton v. 
Axton (Ky.), 206 S. W. 480. 

In some jurisdictions, however, the courts have held that as 
long as husband and wife live under the same roof there can be 
no desertion ; that there must be an abnegation of all of the du- 
ties of the marital relation, to constitute desertion. This holding, 
however, except in Massachusetts — where the decisions have not 
been uniform — seems to be based on the language of the stat- 
utes, which are different fro«n our statute, some of them using 
the words "absenting without reasonable cause," etc.. and "ab- 
sence from the habitation," etc., etc. Our Supreme Court holds 
that there is a middle ground, i. e., that the willful withdrawal 
of the privilege of sexual intercourse without just cause or ex- 
cuse constitutes willful desertion within the meaning of the Vir- 
ginia statute, "when such withdrawal is accompanied with such 
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willful breach and neglect of other marital duties as to practically 
destroy home life in every true sense, and to render the marriage 
state well nigh intolerable and impossible to be endured." (Ital- 
ics ours.) "Such conduct," the court says, "on the part either of 
husband or wife, is considered to be a general withdrawal from 
the duties of marital relation ; and if willfully done without just 
cause or excuse, this, by the great weight of authority consti- 
tutes willful desertion." 

Judge Sims might have found some very persuasive authority 
in. the introductory clauses of the Marriage Service, as contained 
in the Prayer Book of the Church of England, setting out the ob- 
jects of matrimony — clauses the American Church eliminated as 
probably unnecessary and a little embarrassing, it seems to us, to 
be read to a young man and woman about to enter into that state 
as to which Jerrold gave his celebrated advice, "Don't." 

The only criticism we have to make on this decision and the 
authorities of a similar character — and that is probably a hyper- 
critical one — is that the offenses against the marital relationship 
set out, seem to us to constitute cruelty, rather than desertion, 
and we base our opinion upon the decisions of our own Court 
in Latham v. Latham, 71 Va. 307, and Twohy v. Twohy, 130 
Va. 557. 



The truism that the position of words makes a big difference 
is nowhere better illustrated than in the juxtaposition of the 

words "criminal" and "lawyer." The 
The Lawyer Criminal, distinction between a criminal lawyer 

and a a lawyer criminal is obvious. 
The former specializes in defending alleged criminals who have 
been caught in the meshes of the legal net. The latter specializes 
in the practice of seeking employment from habitual offenders to 
defend them for all criminal acts, even those to be committed in 
the future. The one is an honored member of the bar who en- 
gages to defend any one accused of crime by using all fair and 
just means of legal defense at his disposal. The other is a skulk- 
ing wolf who dares to breach every canon of professional ethics 
known to the upright lawyer's code and stoops to every low trick 
and device that will secure immunity from just punishment for 
his criminal client whom he knows to be a crook. His object is 
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to defeat justice and free the guilty for a fee. That in some of 
the larger cities, especially New York and Chicago, lawyer crim- 
inals have waxed rich by prostituting their profession is well 
known. 

In a recent editorial the Chicago Tribune advocates the disbar- 
ment of lawyer criminals : 

There are two principal factors in the operation of crime. 
One is the criminal himself ; the other is the lawyer crim- 
inal. The object of the lawyer criminal is not to defend the 
accused. It is to free the guilty. It is to defeat justice and 
prevent punishment. 

The criminal operates in expectation of the success of the law- 
yer criminal. The latter resorts to the abuse of practices 
which the law permits and also to intimidation of witnesses, 
purchasing of silence, subordination of perjury, and bribing 
of juries. The criminal escapes. The lawyer criminal con- 
tinues to practice law. 

The extent of his practice depends upon his success in defeat- 
ing law and freeing the guilty. If he were not able to pro- 
tect the criminals he would not have them as clients. He 
prospers to the extent that he hurts the community. 

The privilege of practicing law in this state is accorded by the 
Supreme court. It is a privilege and not a right. Character is 
one of the qualifications. It is not only required that a per- 
son have the training for the practice of law and prove it 
in examination, but he must have the character fitting him 
to be, as he becomes when admitted to the bar, an officer of 
the court. 

The Supreme court can disbar a lawyer whose acts prove his 
moral turpitude, his unfitness to be an officer of the court 
and to appear before its bar. Cases for disbarm p nt are 
brought before the Supreme court by the bar association. It 
scrutinizes the conduct of lawyers, examines into cases where 
misconduct is alleged, and reports cases which in its opinion 
demand withdrawal of the privilege of practicing law. 

The lawyer criminals of Cook county are well known and 
widely known. They are seldom proceeded against because, 
although their characters are notorious, proof of specific acts 
is not obtained. They have protected themselves from in- 
dictment and the bar association has permitted them to con- 
tinue undisturbed, freeing the guilty and preying on society. 

This is injurious. Law crime is the incubator of crime. Im- 
munity from the consequences of crime produces criminals, 
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and the lawyer criminal by lawless methods provides the 
immunity. Thus we have a circle of crime running through 
the courts and out to freedom and to continued and stimu- 
lated criminal acts. Until this has been broken down at- 
tacks upon the criminal system will be in part at least 
aborted. 

The bar association can break it down. It can do so by aban- 
doning the idea that a lawyer must be proved a criminal 
before the privilege of practicing law can be taken away 
from him. It can proceed upon the knowledge that many 
lawyers in Chicago are unfit to practice because of their 
character and methods. It can bring a blanket charge 
against these men and lay the case- before the Supreme court. 

The Supreme court, we believe, will not demand evidence 
which would be necessary to put the lawyer criminals in the 
penitentiary, where they belong. Their liberty is not at is- 
sue. If it were, sustained evidence would be necessary. Here 
the court would only be guarding zealously the privilege 
which it extends and would be protecting the practice of 
law from the operations of men whose character and acts 
proclaim them unfit to be officers of the court. 

When that is done the criminal system will be hit and lawyers 
will defend the accused, not attack justice with force as 
vicious as that of their clients. 

In commenting on this editorial the American Bar Association 
Journal says : 

"Take the case of a man who has deliberately determined to 
commit murder or wreck a bank or railroad, who discloses 
this intent to a lawyer and retains him in advance for the 
defense. There could be no doubt that the acceptance of 
such employment under such circumstances would be unpro- 
fessional conduct for which the lawyer could be disbarred. 
It would be contrary to the established canons of profes- 
sional ethics. * * * 

"Accepting in advance the confidence of the prospective crim- 
inal and keeping silent when the duty of good citizenship is 
to give warning is very near to that degree of 'aiding and 
abetting,' which constitutes one a participant in the crime. 
The fifth canon of ethics is no justification for the lawyer 
in such case, because its declaration of the right of the law- 
yer to undertake the defense of a person accusde of crime 
regardless of his personal opinion as to guilt of the accused 
is based on the reason thus expressed: 'otherwise innocent 
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persons, victims only of suspicious circumstances might be 
denied proper defense.' 

"But it may be asked whether such cases occur. Unfor- 
tunately the question must be answered in the affirmative. 
Commercialized organized vice has its regularly employed 
lawyers. When a pickpocket is arrested in Chicago, New 
York or any other city where this industry is 'organized' 
the police and the judges of the criminal courts know who 
will appear to arrange bail or to sue out a writ of habeas 
corpus. The same is true of the gamblers and of many 
other highly specialized anti-social groups. To such an ex- 
tent is this carried that habeas corpus petitions follow ar- 
rests so promptly that they must have been prepared in ad- 
vance with nothing to be done, when the emergency arises, 
except to fill in the names and dates. Indeed it developed in 
recent disclosures that if any man connected with certain vice 
rings did not report at stated intervals, if he was missing for 
even a fe'vv hours, the chief of police and sheriff would be 
brought into court as respondents to petitions for habeas 
corpus, for the purpose of ascertaining whether or not the 
missing man was in custody. Relations of this character 
between lawyers and crimnial groups imply a knowledge on 
the part of the lawyer of the intent to commit crime and co- 
operation to prevent punishment. There should be no 
doubt that lawyers of this class are 'lawyer criminals,' and 
that it is the duty of the bar to bring them to justice. The 
twenty-ninth canon of professional ethics reads in part as 
follows : 

" 'Lawyers should expose without fear or favor before 
the proper tribunals, corrupt or dishonest conduct in 
the profession.' 

"This duty cannot be effectively discharged by the individual, 
nor would it be fair to ask the individual to bear such a 
burden. It can be effectively discharged by the organized 
associations of the bar. 

"If the Bar associations do not act, impatient laymen may take 
charge of the performance of this neglected duty and may 
not discriminate between criminal lawyers and 'lawyer 
criminals :' The reputable members of the bar who practice 
in the criminal courts and who there conduct their cases in 
strict conformity with the law and the ethics of the profes- 
sion, should be among the foremost in the work of driving 
from the ranks of the profession those who thus participate 
in the war of the organized criminals against the the en- 
forcement of the law." 
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A somewhat humorous case was recently decided by the Su- 
preme Court of Ohio relating to the right of a lawyer to record 

compensation when he was unsuc- 
Should a Lawyer Be cessful in winning his elient's suit. 
Paid When His Serv- It appeared in Myerly v. Lowery, 186 
ices Are Fruitless? N. W. 881, that a client, who was 

a prominent physician, refused to 
pay his lawyer because his suit was lost on account of what the 
client, acting as his own counsel, termed the malpractice of the 
lawyer. Of course, the attorney won in the lower court, and on 
appeal the Supreme Court made the following pertinent observa- 
tion anent malpractice : 

"If a lawyer who loses his case, as all lawyers sometimes do, 
thereby becomes liable to his client for .malpractice, by sug- 
gestive analogy a physician also would become liable for 
malpractice when his patient dies, as patients sometimes do. 
The lawyers might recoup their malpractice losses by draw- 
ing, from the cemetery, malpractice cases against physicians, 
like drawing dominos from a boneyard. How many other 
malpractice liabilities might accrue against the respective 
lawyers in the trial of malpractice cases, one of which must 
lose in every case, we leave open for speculation." 

Apropos of the lawyer receiving compensation whatever the 
outcome of his services we are reminded of the following story 
which appeared in a recent issue of the Central Law Journal: 

A lawyer took into his office a student to read law. The law- 
yer was to receive $500 therefor, $250 being paid and the 
balance to become due when the student, after being ad- 
mitted to practice, should win his first case. In course of 
time the student was admitted to the bar, but was retained 
in no cases, and the lawyer, after waiting much more than 
a reasonable length of time brought suit for the bala ce. 

The student contended that if he won he did not have to pay 
— res adjudicata, and that if he lost, then having not yet 
won his first case, the balance was not due. 

The lawyer contended tha if he (the lawyer) won he collected 
his balance by judgment of the court, and if he lost then the stu- 
dent had won his first case, and must pay, so that he won in ei- 
ther case. 



The writings of Blackstone, th great commentator upon the 
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laws of England, are looked upon with reverential awe. But not 
all of his contemporaries extended to him the 
Blackstone. homage now paid by the bench and bar. In a re- 
cent book entitled "Men and Books Famous 
in the Law," by Prof. Frederick C. Hicks, of Columbia 
Law School, we find the following excoriation of Blackstone by 
one of his contemporaries whose name has been forgotten : 

"His hand was formed to embellish and corrupt everything he 
touches. He makes men think they see, in order to prevent 
their seeing. He carries the disingenuousness of the hire- 
ling advocate into the chair of the professor. He is the dupe of 
every prejudice, and the abettor of every abuse. No sound 
principles can be expected from that writer whose first ob- 
ect is to defend a system." 

Blackstone was also a poet of no mean ability. He who called 
the law a jealous mistress also dubbed her stubborn as we find in 
persuing the following lines : 

"Me wrangling courts and stubborn Law 
To smoke and crowds and cities draw; 
There selfish Faction rules the day, 

And Pride and Av'rice throng the way; 

*********** 

No room for Peace, no more for you ; 
x\dieu, celestial nymph, adieu!" 

From this we might infer that he loved the law but not the 
practice thereof. Of his devotion his Commentaries will ever 
bear witness as long as the common law is the bed rock of Anglo- 
Saxon jurisprudence. 



Note. — The article signed by G. F. Ornsby in our July number 
was published by us without a full knowledge of the facts in the 
case, and had we been aware of all the circumstances connected 
with the case, the article in question would never have been pub- 
lished. 



